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Municipal Corporations — Liability for Negligence of Those Author- 
ized to Set Off Fireworks.— In Hassett v. Thurston, 110 Atl. 394, the 
Supreme Court of Rhode Island held that where a town council au- 
thorized certain societies to set off fireworks, for their annual cele- 
bration, the municipality was not liable for the negligence of those 
who set off the same. 

The court said in part: "It is provided by section 4, chapter 13,4, 
General Laws of Rhode Island 1909, that: 

"Every person who shall * * * enkindle or use * * * any 
rocket, cracker, squib or other fireworks * * * unless he shall 
previously obtain a special license from the town council of the town 

* * * and for the purpose of exhibition on a suitable occasion, 
shall be fined ten dollars for each offense. 

"While this statute does not in terms specifically command or au- 
thorize a town council to grant licenses, the authority to do so, in 
its discretion, must be implied. In the case of Lincoln v. City of 
Boston, 148 Mass. 578, 20 N. E. 329, 3 L. R. A. 257, 12 Am. St. Rep. 
601, it was alleged that the firing of a cannon on Boston Common, 
under a license granted in pursuance of a city ordinance, so frightened 
the plaintiff's horse while being driven along an adjoining street that 
he ran away, and in collision with another team threw the plaintiff out 
and injured him, and that such firing was a public nuisance. A de- 
murrer to the declaration was sustained. The ordinance referred to 
was substantially like the provision of our statute above quoted. In 
its opinion the court said that the license which the city gave 'was 
not given by it as an act of ownership, but as an act of municipal 
government'; that the purpose of the statute 'is prohibitory, and the 
license which it implicitly authorizes * * * is merely a removal 
of the prohibition, and of the liability to a penalty which otherwise 
would be incurred. * * * The license is not a permission granted 
by the agents of the owner, but an adjudication of an exception to a 
quasi statutory rule, made by a person who for that purpose is not 
the owner's agent. * * * The person who fires the cannon is not 
the city's agent or servant, and the firing is not the city's act. * * * 

"In De Agramonte v. City of Mount Vernon, li2 App. Div. 291, 
98 N. Y. Supp. 454, the plainiff was struck by a missile while watching 
a display of fireworks in a public park of the City of Mt. Vernon by 
the Italian societies pursuant to a license issued by the mayor. The 
plaintiff claimed that the associations used an improper tube to hold 
the bomb by reason of whch the piece of iron was hurled against 
her, and the court in its opinion said: 

" 'The permit was in effect a license to do an act not unlawful. 

* * * Given by authority, pursuant to ordinance, it merely au- 
thorized the act "to be done in a careful, prudent and lawful manner.' 

* * * 

"In the case of Kerr v. Brookline, 208 Mass. 190, 94 N. E> 257, the 
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plaintiff was struck by a skyrocket fired from a public playground 
during a Fourth of July celebration, which was conducted by the 
town, and the claimed that she could recover on the ground of the 
maintenance of a nuisance, but the court said: 

" 'The attempt to hold the town under the law of nuisance fails, 
because the case involves no elements of alleged wrong except ordi- 
nary negligence.' 

"In Wheeler v. City of Plymouth, 116 Ind. 158, 18 N. E. 532, 9 
Am. St. Rep. 837, the mayor gave permission to fire off gunpowder 
in an anvil on July 4th. The glass in plaintiff's house was broken by 
the discharge of pebbles and sand, and he brought suit to recover 
the damage which he had thereby suffered, and the court held that — 

" 'The act of the mayor in granting permission to fire the anvil 
did not create a liability against the city. The utmost that can be 
granted is that the act of the mayor constituted the wrongdoers the 
licensees of the corporation, and, granting this, but by no means so 
deciding, the city is not liable for their act, because it is not shown 
that it was intrinsically dangerous. It is quite well settled that a municipal 
corporation is not liable for the acts of its licensees, unless it is shown 
that they were authorized to perform an act dangerous in itself. 
* * * Here there is nothing to show that the authorized act was 
intrinsically dangerous; on the contrary, the danger arose from the 
negligent manner in which the licensees performed the act.' * * * 

"In this connection it may be convenient to consider the conten- 
tion of the plaintiff that the town of Bristol is liable because 'it gave 
an authorization to an indefinite number of persons, in an indefinite 
number of societies, to perform acts which were dangerous in them- 
selves.' We have already stated that we cannot say that a display of 
fireworks is intrinsically dangerous, and that the plaintiff has not so 
alleged in his declaration. The authorization given by the town coun- 
cil for the display of fireworks is to be found in the following vote 
as quoted in the plaintiff's brief: 

"'Voted: That the Italian societies be granted permission to hold 
their annual celebration on the Common July 6, 1915, with fireworks 
excluding the use of bombs.' 

"In the first place we cannot assume that, in passing this vote, the 
town council was without any knowledge or information as to the 
number of the Italian societies in Bristol, or as to the character and 
responsibility of those who were intrusted with their management and 
control. 

"In Landau v. City of New York, supra, the permission to display 
fireworks was extended 'to meetings and parades of political parties 
or associations during the campaign of 1902, and the court said, 
While the persons are not named, they are plainly designated.' The 
plaintiff argues by his brief that — 

" 'The defendant, in issuing this blanket license, cast away the 
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right to say that it could presume that due care would be used in 
the performance of the dangerous acts, and precluded itself from 
assuming that the fireworks would be conducted in a safe way. In 
fact, by a license to an indefinite number, the town threw open the 
way to the establishment of a nuisance, gave carte blanche to a large, 
unspecified number of persons, without regard to their capacity, with- 
out considering whether they were skilled or unskilled in setting off 
fireworks, without selecting for the task a person who could be re- 
garded as suitable, and without designating any person to whom the 
town or the individual could turn with a charge of responsibility, and 
in so doing the town council authorized an act liable to become a 
nuisance. Placing resposibility in an unknown and uninvestigated 
number of persons is courting danger, and in the following cases, 
where it was done, the city was held' — and in support thereof cites 
Landau v. City of New York, 130 N. Y. 48, 72 N. E. 631, 105 Am. 
St. Rep. 709; Walker v. New York, 107 App. Div. 351, 95 N. Y. Supp. 
181; Moore v. Bloomington (1911) 51 Ind. App. 145, 95 N. E. 374; 
City Council of Augusta v. Jackson, 20 Ga. App. 710, 93 S. E. 304. 

"None of these cases support this contention of the plaintiff. The 
Landau Case, as we have already seen, is directly contrary to it, while 
in the other three cases the question of indefinite parties is neither 
discussed nor mentioned. 

"As the permission given by the town merely authorized the display 
of fireworks to be carried out in a careful and prudent manner, and 
it not appearing that the town was to derive any benefit therefrom, 
it seems to us that it would be going too far to hold the municipality 
responsible for the negligence of those whom it may lawfully license 
in the exercise of its governmental or discretionary powers. 

"The use of fireworks for exhibition or amusement is controlled by 
statute. The statute does not absolutely prohibit such use, but con- 
templates and authorizes it whenever the town council, in exercise 
of its discretion and judgment, shall deem the occasion suitable. 

"In Blair v. Granger, 24 R. I. 17, 51 Atl. 1042, an action of trespass 
on the case for negligence was brought against the city of Providence 
to recover damages sustained by plaintiff through the frightening of 
his horse by a steam roller operated in Roger Williams Park by the 
city. The declaration alleged that said machine was an- object which 
would frighten horses, and that it was the duty of the city to erect 
warning signs sufficiently remote from the place where the roller was 
at work to warn plaintiff and all persons with horses, and that it negli- 
gently failed so to do whereby plaintiff was injured. The Supreme 
Court affirmed a nonsuit, saying: 

" 'If injuty results from the neglecf of a city to keep a highway safe 
and covenient for travelers, then the city is liable by statute. Gen. 
Laws R. I. c. 36, §§ 15, 16, 17; c. 72, § 12. Where, however, the place 
of injury is a park, and not a highway, then the liability, if any, would 



1920. ] NOTES OF CASES. 549 

be not by virtue of any statute that we are aware of, but by force 
of the common law, for it is a general principle that municipal cor- 
porations are not liable to private actions for omissions or neglect 
in the performance of a corporate duty imposed, upon them by law, 
or for that of their servants engaged therein, when such corporations 
derived no benefit therefrom in their corporate capacity, unless such 
action is given by statute. Oliver v. Worcester, 102 Mass. 489; Clark 
v. Waltham, 128 Mass. 567; Steele v. Boston, 128 Mass. 583; Curran 
v. Boston, 151 Mass. 505; Hayes v. Oshkosh, 33 Wis. 314; 
Wixon v. Newport, 13 R. I. 454; Dodge v. Granger, 17 R. I. 664. 
The city of Providence, for aught that appears, seems to have 
been in the discharge of a governmental power, engaged in the per- 
formance of a public service, in which it had no particular interest, 
and from which it derived no special benefit or advantage in its cor- 
porate capacity, but which it is bound to see performed in pursuance 
of a duty imposed by law for the general welfare of the inhabitants, 
or of the community; that the members of the park department, like 
those of the fire department, although appointed by the city corpo- 
ration, are not, when acting in the discharge of their duties, servants, 
or agents in the employment of the city for whose conduct the city 
can be held liable; but they act rather as public officers, or officers 
of the city charged with a public service, for whose negligence or mis- 
conduct in the discharge of official duty no action will lie against 
the city, unless expressly given; and hence the maxim respondeat su- 
perior has no application.' " 



Nuisances—Liability for Nuisance Continued by Lessee or Con- 
tractor. — In Fagan v. Silver, 188 Pac. 900, 901, the Supreme Court 
of Montana held that, one who erects a nuisance on his premises 
cannot escape liability by leasing the same, and the owner of a stone 
quarry and crusher, constituting a nuisance, is liable for damage to 
adjoining property caused by the operation of the quarry by an in- 
dependent contractor. The court said: 

"The undisputed testimony is that appellant was the sole owner of 
the lots on which the quarry was situated, and of the crusher, elevator, 
bins and other machinery used, and that he placed the plant in posi- 
tion and condition to be operated and thereupon turned it over to 
Mackey under an agreement whereby Mackey was to conduct all 
operations and deliver the crushed rock in the bins, for the use and 
benefit of appellant, at a stipulated price per yard. Appellant per- 
sonally removed the crushed rock from the bins, and was therefore 
frequently in the vicinity of the plant while in operation, and had 
operated it himself some two or three years before in approximately 
the same position and with like results. There is no evidence in the 
record as to any agreement, or as to the manner in which Mackey 
should conduct his operations, or as to what steps, if any, he was 



